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•JURISDICTION
Section 3 of Article 8 of the Utah Constitution, Section
78-2-2(3) of the Utah Code Ann, and Rule 3(a) of the R. Utah
Ct. App.

confer

jurisdiction

on this Court

to hear

this

appeal.
NATURE OF PROCEEDINGS
This appeal is taken from the final Judgment of the Third
Judicial District Court in and for Salt Lake County, State of
Utah, entered by the Honorable Richard H. Moffatt ("the Judgment"),

against

the

Defendants-Appellants

Cowleys

("the

Cowleys") for breach of contract for the purchase and sale of
part ownership of a certain horse known as Abu Khalib.

The

trial court awarded Plaintiffs-Respondents ("the Fishers") the
difference between the actual, agreed-to sales price ($4,000)
and the trial court's subseguent determination of the horse's
then and present fair market value ($1,500).

The court below

also awarded the Fishers possession of the horse and their
attorneys' fees.
ISSUES PRESENTED FOR REVIEW
1.

Having determined the Cowleys did not in fact commit

fraud, was it error on the part of the district court to determine that the value of the horse was other than as agreed
to by the parties.
2.

Did the trial court further err in determining that

the Fishers were entitled to attorneys' fees, since:

(a) Any collateral oral agreement did not provide
for attorneys' fees, and was excluded from the attorneys' fees
provision of the written agreement between the parties;
(b)

The Fishers' claim for fraud did not carry a

corresponding right to attorneys' fees/
(c)

The Fishers did not establish adequate evidence

on the record for a proper award of attorneys' fees; and
(c)

The attorneys' fee award inappropriately in-

cluded costs of court.
PERTINENT RULE
The pertinent provision of Rule 54(d) of the Utah R. Civ.
P« is the following:
(d) Costs.
* * *

(2) How Assessed. The party who claims his
costs must within five days after the entry of
judgment serve upon the adverse party against
whom costs are claimed, a copy of a memorandum
of the items of his costs and necessary disbursements in the action, and file with the
court a like memorandum thereof duly verified
stating that to affiant's knowledge the items
are correct, and that the disbursements have
been necessarily incurred in the action or
proceeding.
A party dissatisfied with the
costs claimed may, within seven days after
service of the memorandum of costs, file a
motion to have the bill of costs taxed by the
court in which the judgment was rendered.
* * *

RELIEF SOUGHT ON APPEAL
The Cowleys request that this Court reverse the district
court's determination of the fair market value of the horse
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and its corresponding award of damages thereof in the amount
of $2,500.00 and its award to the Fishers of their attorneys1
fees.
STATEMENT OF THE CASE
In
entered

the

summer

of

into a Limited

1982, the Cowleys
Purchase

and

and

the Fishers

Sale Agreement

("the

Agreement") for the purchase of part ownership in an Arabian
stallion, Abu Khalib, for the total sum of $4,000.

The Agree-

ment provided that in the event of breach, the party who prevailed would be entitled to reasonable attorneysf
court costs.

fees and

The district court found that the transaction

between the parties also consisted of certain collateral oral
agreements to train both the horse and the Fishersf daughter
to ride it.

The trial court denied the Fishers' claim for

fraud, which alleged that a half-interest in the horse was not
worth

$4,000.

That court nonetheless then determined the

value of the one-half interest in the horse at the date of
sale and at the date of Judgment was only $1,500.

According-

ly, the Judgment was entered against the Cowleys for the difference between the actual sales price and the trial court's
subsequent determination of the horse's then and present fair
market value.
The district court also awarded the Fishers' their attorneys ' fees for both sets of their counsel, which fees included
court costs and did not differentiate between fees incurred
on the claim upon which the lower court awarded its Judgment
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(breach of contract) and other claims in the case not decided
in the Fishersf favor and not dependent on the written Agreement (i.e., fraud or the claim of breach of the collateral
oral agreements).

Further, the Fishers did not present proper

proof in the record to support an award of attorneys' fees nor
was a Memorandum of Costs filed pursuant to Rule 54(d).
STATEMENT OF FACTS
The

Cowleys

submit

the

following

statement

of

facts

material to the disposition of this appeal:
1.

The

Fishers

commenced

this

Cowleys on two principal theories —
fraud.
2.

action

against

the

breach of contract and

Complaint, paragraphs 14-22 and 25-30 (R. at 4, 6-7).
The Agreement provided that the Fishers would pur-

chase from the Cowleys a one-half interest in a certain horse
known as Abu Khalib for the sum of $4,000.

Exhibit 1, para-

graph A, a copy of which is attached hereto (R. at 9-11, 87).
3.

In the event of breach, the Agreement provided:

"Should either party breach the terms of this Agreement, that
party who prevails shall have his reasonalbe [sic] attorneys'
fees and court costs (as determined by the court) paid by the
party who fails." j[d., paragraph 10 (R. at 9-11, 87) (emphasis
added).
A.

Paragraph 9 of the Agreement provided:
Notwithstanding any preliminary negotiations
between the parties, or verbal comments with
respect to the said stallion herein described,
such animal is sold by Seller as is, and pur- '
chased by Buyer with all faults and there are
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no warranties eith [sic] express or implied
associated with said animal and Seller makes
no warranties with respect to the temperament,
the training, or the past history or accomplishments of said animal unless set forth in
writing in this contract*
Id. (emphasis added).
5.

Paragraph 12 of the Agreement provided that it "con-

stitute!; s] the total and only agreement between the parties."
6.

Paragraph 11 of the Agreement further provided that

"the parties to this agreement have agreed to these additional
terms; see possible yearly amendments, if any, in writing."
Id.

In fact, a written amendment was entered into subseguent-

ly but did not deal with training nor lessons.
7.

The trial court found that the transaction between

the parties also consisted of certain collateral oral agreements by which Cowleys agreed to train both the horse and the
Fishers1 daughter to ride it.

Finding of Fact No. 1, a copy

of which is attached hereto (R. at 95-99).

In its Findings of

Fact, the trial court stated "the contract between the parties
included not only the written contract for purchase of a onehalf (1/2) interest in the horse, but also, the ongoing and
continued contracts for training of the horse and the teaching
of the riding lessons" to the Fishers1 daughter.

Finding of

Fact No. 1 (R. at 95) (emphasis added).
8.

The Fishers' fraud claim alleged that a half-inter-

est in the horse was not worth $4,000.00.
graphs 25-30 (R. at 6-7).

Complaint, para-

9.

The trial court determined that the Cowleys did not

defraud the Fishers.

Finding of Fact No. 7 (R. at 96). None-

theless, that court concluded the value of a one-half interest
in the horse at the date of sale and at the time of Judgment
was only $1,500.

Finding of Fact No. 2 (R. at 95-96).

Ac-

cordingly, Judgment was entered against the Cowleys for the
difference between the actual sales price ($4,000) and the
trial court's subsequent determination of its then and present
fair market value ($1,500).

Finding of Fact No. 2 (R. at 95-

96) and the Judgment, a copy of which is attached hereto (R.
at 92-94).
10.

Both sets of counsel who represented the Fishers

during this litigation were awarded all of their attorneys1
fees which fees did not differentiate between fees incurred on
the claim upon which the court awarded its Judgment (breach of
contract) and the other claims in the case not decided in the
Fishersf

favor

or not dependent on the written

Agreement

(i.e., fraud or the claim of breach of the collateral oral
agreements).

Exhibit 11 (R. 87) and Transcript, pp. 255-256

and 325-327 (R. at 127), copies of which are attached hereto.
11.

The Fishers failed to provide evidence on the record

in the form of affidavit, exhibits, stipulation or testimony
as to the reasonableness of their attorneys1

fees and the

necessity thereof, the hourly rates of the attorneys or the
time spent by the attorneys and on what matters.

12.

Exhibit 11 is the billing statement by the Fishers1

first law firm, Hunt & Rudd (R. at 87), which includes filing
and

service

fees

and

deposition

costs

in

the

amount

of

$586.25, interest charges in the amount of $65.68, and fees
for the preparation of withdrawal of counsel in the amount of
$47.50.
13.

The trial court's Minute Entry notes:

"Costs may be

proved by a cost bill and the defendants shall have five days
thereafter in which to object" (R. at 90).

Such a cost bill

or a memorandum of costs pursuant to Rule 54(d), Utah R. Civ.
P. was never presented.

The Findings of Fact and Conclusions

of Law do not provide for court costs (R. at 95-99).

However,

in the Judgment, the lower court awarded $93.75 in court costs
without defining what the court costs were for or based upon
(R. at 92).
SUMMARY OF ARGUMENT
The district court clearly erred in determining that a
one-half interest in the horse was not worth the agreed upon
$4,000, but was only worth $1,500 while holding that the
Cowleys did not defraud the Fishers.

The lower court should

not rewrite the parties1 Agreement.
The trial court further erred in allowing attorneys1 fees
which were awarded outside the terms of the Agreement, including instead matters or breaches not based on the Agreement,
i.e., the collateral oral agreements and the fraud claim.

In

addition, the attorneys' fees award inappropriately included

court costs, without a Memorandum of Costs being filed according to Utah R. Civ. P., Rule 54(d).

Finally, the award of

attorneys' fees was not appropriately supported by evidence on
the record.
ARGUMENT
POINT I
WITHOUT A FINDING OF FRAUD, THE
VALUE OF THE HORSE AT THE TIME OF A
SALE IS THAT AGREED TO BY THE PARTIES
Absent fraud or other similar exceptional circumstance
not alleged or proven, the Utah case law is clear that courts
should not rewrite the parties contract.

Parties dealing at

arms length are entitled to a contract on their own terms
without the paternalistic interference of the court.

Resource

Mgt. Co. v. Weston Ranch, 706 P.2d 1028, 1029 (Utah 1985); Hal
Taylor Assoc, v. Unionamerica, Inc., 657 P.2d 743 (Utah 1982)
(Court should not rewrite the contract to include an implied
provision regarding the referral of walk-in buyers in a broker
agreement); Tomino v. Greater Park City Co., 570 P. 2d 698
(Utah 1977) (Contract terminology was absolute and reguired no
rewriting by the court).
In the case at hand, the lower court found no fraud.
Instead the trial court found that the Cowleys breached the
collateral oral agreements to provide lessons and train the
horse and that the Fishers had been damaged by these breaches
and the breach of the Agreement in the sum of $2,500.00, the

Agreement price of $4,000.00 less the lower court's determination of the value of the horse at the time of the Agreement
and Judgment of $1,500.00.

Absent fraud, the lower court

erred in rewriting the parties' contract to reduce the purchase price of a half interest in Abu Khalib from the Agreement price of $4,000.00.
POINT II
THE ORAL AGREEMENTS ARE COLLATERAL
TO THE WRITTEN AGREEMENT AND DO NOT
ENTITLE THE FISHERS TO ATTORNEYS' FEES
The oral agreements regarding the training of Abu Khalib
and the lessons to the Fishers' daughter are separate and
apart from the written Agreement to sell the horse.

Clearly,

the oral agreements are collateral in the case at hand as the
lower court noted in its Findings of Fact when it stated "the
contract between the parties included not only the written
contract for purchase of a one-half
horse, but also, the ongoing and

(1/2) interest in the

continued

contracts

for

training of the horse and the teaching of riding lessons" to
the Fishers' daughter.

Finding of Fact No. 1 (R. at 95) (em-

phasis added).
In addition, the Agreement on its face constitutes the
entire contract concerning only the purchase and sale of Abu
Khalib.

The terms of the Agreement deal only with the sale

and purchase of the horse and make no mention of the oral contracts for training or lessons.

The Agreement instead provid-

ed it "constitute[d] the total and only agreement between the

parties" and that any additional terms to the Agreement would
be provided in "possible yearly amendment[s], if any, in writing,"

No written amendment was entered regarding the oral

agreements for training or giving lessons*
provided

The Agreement also

that no warranties were made associated with the

horse, including its training or temperament " [notwithstanding any preliminary negotiations between the parties."
Because

these

collateral

oral

agreements

respecting

training and lessons do not have a provision allowing for
attorneysf fees, the trial court should not have awarded the
Fishers their attorneys1 fees therefor*

The general rule is

that all parties must bear their own attorney's fees in the
absence of a statutory or contractual right*

Dixie State Bank

v* Bracken, 764 P*2d 985 (Utah 1988); Traynor v* Gushing, 688
P.2d 856 (Utah 1984).

"If provided for by contract, the award

of attorney fees is allowed only in accordance with the terms
of the contract," not for claims outside the contract or
breaches not based upon the contract*

Dixie State Bank, 764

P*2d at 988; see also Faulkner v* Farnsworth, 714 P.2d 1149
(Utah 1986) (Neither party entitled to attorney's fees since
they were not in default under the contract); Traynor, 688
P.2d at 558 (Not entitled to attorney's fees for time spent in
unsuccessfully

defending

the

counterclaim);

Imperial-Yuma

Prod* Credit Ass'n v* Hunter, 609 P.2d 1329 (Utah 1980) (Only

_i n _

entitled to recover attorney's fees for defending a counterclaim, since the provision provided only for those attorney's
fees and costs required to collect on the note)*
In conjunction

with

the foregoing rule, a prevailing

party is not entitled to attorney's fees for breach under a
separate collateral contract which contains no provision for
attorney's fees*

See Cluff v. Culmer, 556 P. 2d 498 (Utah

1978) (Provision for attorney's fees allowable only for enforcement of covenants in a contract and does not extend to
implied covenants or obligations not expressly included therein); Golden Key Realty, Inc. v. Mantas, 699 P.2d 730 (Utah
1985) (Although original contract provided for award of attorney's fees, since there was not a provision in accord and satisfaction for attorney's fees, the attorney's fees could not
be recovered in an action to the enforcement of the accord).
Therefore, the trial court erred in awarding the Fishers
their attorneys' fees for breach of the collateral agreements.
POINT III
THE FISHERS WERE NOT ENTITLED
TO ATTORNEYS' FEES
The Fishers are not entitled to attorneys' fees for their
fraud
right.

claim

because . there

is no

statutory

or

contractual

Fraud claims do not carry a corresponding right to

attorney's fees.

Barnes v. Wood, 750 P.2d 1226 (Utah App.
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1988).

In Barnes, this Court held that a landlord who suc-

cessfully prosecuted a claim to enforce a modified lease, but
who failed to prevail on a fraud claim, could only recover
attorney's fees for the amount necessary to enforce the lease.
Id. at 1233.

As in Barnes, the Fishers in this case did not

prevail on their fraud claim, and therefore, no attorneys1
fees are allowable on that theory.
In addition, an "award of attorney fees must be supported
by evidence in the record."
988.

Dixie State Bank, 764 P. 2d at

Evidence should support a finding and conclusion that

the fees are reasonable.

Id.; Cabrera v. Cottrell, 694 P.2d

622, 624 (Utah 1985) (A party who is entitled to attorney's
fees and costs and fails to ask for all of them in the trial
phase of the case or fails to adduce adequate evidence in support of a finding of reasonable fee, waives any right to claim
those fees later); Paul Mueller Co. v. Cache Valley Dairy
Ass'n, 657 P.2d

1279

(Utah 1982)

(Trial court's award of

attorney's fees not based upon the evidence presented during
trial by stipulation or billing records but rather by posttrial statement and therefore was abuse of discretion); Imperial-Yuma Prod. Credit Ass'n v. Hunter, 609 P.2d 1329, 13311332 (Utah 1980) (Court erred in awarding attorney's fees in
absence of a showing of the time actually spent collecting the
note); Nelson v. Newman, 583 P.2d 601, 604 (Utah 1978) (Attorney's fees are not taxable as costs); Freed Fin. Co. v. Stoker
Motor Co., 537 P.2d 1039, 1040 (Utah 1975).

In addition, the Utah Supreme Court set forth the following questions which a trial court should answer to determine
if a fee is reasonable:
1.

What legal work was actually performed?

2.

How much of the of the work performed was
reasonably necessary to adequately prosecute the matter?

3.

Is the attorney's billing rate consistent
with the rates customarily charged in the
locality for similar services?

4.

Are there circumstances which require
consideration of additional factors, including those listed in the Code of Professional Responsibility?

Dixie State Bank, 764 P.2d at 990.

The Court also noted in

Dixie State Bank that "the appropriateness of the work actually performed and of the attorney's billing rate" should be
evaluated before a reasonable fee is set.

Id.

Furthermore,

the fees should be attributed to separate causes of action if
attorneys1 fees are not allowed by statute or contract for all
causes of action sued upon.

Id., n. 9.

In the present case, the record supporting the award of
attorneys1 fees merely consists of Mr. Hannafs oral proffer of
his total fees and Exhibit 11 setting forth the fees for the
Fishers' prior counsel.

Mr. Hanna's proffer was unsupported

by a billing statement or affidavit of fees setting forth the
work his firm performed, the number of hours he spent or his
billing rate.

He merely proffered a total dollar amount.

Furthermore, Mr. Hanna did not show the time spent on each
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cause of action, i.e., fraud, breach of the oral contracts or
breach of the Agreement. This evidence clearly is not enough to
answer

the

four

questions

set

forth

in

Dixie

State

Bank, as mentioned above.
Exhibit 11 is the only evidence supporting the attorney's
fees for the Fishers1 prior counsel.

This exhibit also fails

to set forth the number of hours spent on the various causes
of action, the hourly rate, or the reasonableness of the fees.
Furthermore, the trial court's award of attorney's fees under
this exhibit even includes court costs and items such as the
preparation of this firm's notice of withdrawal.
As with attorneys' fees, court costs are not allowed to
the prevailing party except in the amounts and in the manner
provided for by Utah R. Civ. P.
771, 773 (Utah 1980).

Frampton v. Wilson, 605 P. 2d

Rule 54(d)(2), Utah R. Civ. P. requires

a party who claims his costs to serve a copy of a memorandum
of costs and necessary disbursements in the action within five
days after entry of judgment.

No such cost bill or memorandum

was ever served upon the Cowleys or filed with the court.
Without a memorandum of costs, the Cowleys were deprived
of the ability to object to court costs or to bring a motion
to have the court costs taxed.

For example, deposition costs

are allowable only if proof is established in the record that
costs of the deposition were necessarily incurred for preparation of the case.

Nelson, 583 P.2d at 604.

CONCLUSION
Absent fraud, the trial court erred in rewriting the contract and awarding the Fishers damages amounting to the difference between the Agreement price ($4,000) and the court's
subsequent determination of the value of an interest in Abu
Khalib at the time of the Agreement and the time of its Judgment ($1,500.00).
Furthermore,

since

the

collateral

oral

agreements

to

train the horse and give the Fishers1 daughter lessons were
separate from the Agreement and did not have an attorneysf fee
provision, the lower court erred in awarding attorneys1 fees
for breach of the oral agreements.

That court similarly erred

in awarding the Fishers their attorneysf fees for prosecuting
the fraud claim.

These awards of attorneys' fees (for fraud

and breach of the oral contracts) were outside the Agreement
and its attorneys1 fee provision.
The evidence also did not support an award of attorneys'
fees.
award

The Fishers did not introduce evidence to support the
as their attorneys1

billing

rates, the hours

their

attorneys spent and on what matters, and the general reasonableness of the fees.
Similarly, the trial court erred in awarding court costs
unsupported by the evidence or a memorandum of costs.

In

fact, the award of attorneys' fees inappropriately included
court costs.

Because the district court erred in its award of

_i

R_

damages and attorney's fees, the Cowleys respectfully request
this Court to reverse the trial court's award.

DATED this 'TJ£- day of

JiLrU^

, 1989.

WINDER & HASLAM

Donald J. Winder
Tamara K. Prince
Attorneys for Appellants
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Centre I, Suite 401, 175 East 400 South, Salt Lake City, Utah
84111.

JiZnU^CLs* fi,\l>v<U

LIMITED PURCHASE AND SALE AGREEMENT

This agreement made and entered into this 27th day of July, 1982, by
and between JoLene Cowley and Don Cowley hereinafter referred to as Seller,
and Robert Kent Fisher, Nancy Fisher, and Allison Egan hereinafter referred
to as Buyer.
This agreement is entered into between Buyer and Seller for purchase
of part ownership in one Arabian Stallion, Khalib, chestnut in color, foaled
Feb. 25, 1979, on the following terms and conditions of sale;
A.

Consideration;

In consideration of the toal sum of $4,000.00

(Four Thousand dollars), Seller agrees to sell Buyer 50% (Fifty Percent)
ownership i*n said stallion on terms set forth herein.B.

Payment Terms; This purchase is on a cash basis and Buyer agrees

to pay said amount in full as follows; $1,750.00 cash received from sale
of gelding "Zippy", one Hunt seat saddle valued at $200.00 and $2,050.00
received in the form of a check drawn on the account of Robert Kent Fisher,
C.

Registration and Ownership Alteration;

Upon payment in full, Selle

agrees to execute all necessary steps to effect alteration of ownership to
include Buyers as limited co-owners as set apart in paragraph above, on
registration papers of stallion with the Arabian Horse Registry of America.
After alteration has been made original papers shall remain with Seller, and
Seller shall furnish a copy of papers to Buyer.
D.

Special Terms of Agreement;

It is understood and agreed that the

following terms will apply to this agreement;
1. All financial gains derived from joint lownership of said stalli
shall be divided on a 50/50 (Fifty-Fifty) basis between Buyer and Seller.

2>_

„ ^_

A

2. Both Buyer and Seller are entitled to ten breedings to said stallion
each year. There is to be no charge for breeding fee, however each party shall
be responsible for mare care, veterinary, farrier, and stallion management fee
of 10% (ten Percent) of the current stud fee, to be paid to stallion manager,
and all other fees, incurred for their own mares. It is further understood that
all mares bred under this consideration must be owned or leased by said party
and must be approved by Seller.
3.All income derived from outside breed fees of said stallion shall be
divided equally between Buyer and Seller, after management fees of 25% (TwentyFive Percent) of current stud fee, have been paid. This consideration is not to
include that income derived from activities associated with said ten breedings,
4.

All expenses incurred in the maintenance, promotion, showing, and

etc. as determined by Seller shall be divided equally between Buyer and Seller,
and shall be paid in advance as billed for by Seller.
5.

It is understood and agreed that said stallion shall remain in the

care, keeping, and management of Seller at a location determined by Seller at all
times.

Seller shall not be held liable for death or injury of said stallion

while in Sellers care.
6.

Should either Buyer or Seller elect to sell their interests in said

stallion the selling party shall grant a 60 (Sixty) day period to other party to
exercise first rights of purschase to the other party of this agreement.
7.

Buyer and Seller shall not permit any liens, claims, or encumbrances

to attach to or accumulate against the animal described herein, nor shall the
described animal be transferred, leased, loaned, or disposed of in any manner,
whet'br dead or alive, without the written consent of the other party of this
contract.

8.

Said horse shall be insured for $10,000,00 (Ten Thousand Dollars)

against death or injury, and the names of the Seller and Buyer shall be listed
as loss payee on said policy for their interest in said stallion.

Seller shall

retain such policy papers in Sellers possession and furnish a copy of said
binder to Buyer.
9.

Notwithstanding any preliminary negotiations between the parties,

or verbal comments with respect to the said stallion herein described, such
animal is sold by Seller as i s , and purchased by Buyer with all faults and there
are no warranties eith express or implied associated with said animal and Seller
makes no warranties with respect to the temperament, the training, or the past
history or accomplishments of said animal unless set forth in writing in this
contract.
10.

Should either party breach the terms of this Agreement that party

who prevails shall have his reasonalbe attorney's fees and court costs (as
determined by the court) paid by the party who f a i l s .
11.

The parties to this Agreement have agreed to these additional terms;

see possible yearly amendment, if any, in writin'g
12.

There are no other terms or conditions verbal or in writing upon

which the parties have relied in making this contract and the provisions set
forth herein constitute the total and only agreement between the parties, as set
forth in the above.
IN WITNESS WHEREOF, the parties have executed this Agreement at
" S ^ J U \ <?}£n_C^dc v|> , \^4»^jr>)

&n¥£3:

on the date f i r s t herein set forth.

S€rbSR:

H U N T AND R U O D
A T T O R N E Y S A N D C O U N S E L L O R S AT LAW
3D S O U T H STATE S T R E E T

S U I T E 4<*0

S A L T LAKE CITY UTAH 8-4IM
TELEPHONE

(SOD S3» O O O O

Mr. Kent Fisher
375 West 800 North
Orem, Utah
3.123R

Cowley,

84057

Jolene

DESCRIPTION

vTE

/19/83

Retainer

/19/83

Conf. c l i e n t on Hafer & Cowley
problems

/31/83

CHARGES

DISBURSE- PAYMENTS
MENTS

$100.00

Draft Summons & Complaint

$ 95.00

BALANCE

$100. OCX
5.0(X

237.50

232.50

/83

F i l i n g fee - Complaint

0/83

Payment

/83

T/C Mrs. F i s h e r on p o s s e s s i o n of horse

47.50

5.00

9/83

Arrange f o r s p e c i a l s e r v i c e ; T/C(s)
client

47.50

52.50

Services-

7/83

S e r v i c e s - Don Cowley

J o l e n e Cowley

'19/83

Review Anwser

1/83

D r a f t M o t i o n f o r More D e f i n i t e
S t a t e m e n t and D i s q u a l i f i c a t i o n
of A t t o r n e y ; N o t i c e of H e a r i n g ;
and A f f i d a v i t , a l s o o b t a i n e d
Judge Assignment.

'<S:

Letter
horse;
letter

257.50
300.00

7/83

5/83

$ 25.00

t o C o w l e y on G e l d i n g t h e
P r e p a r a t i o n of O r d e r ;
to Atty. - Searle.

42.50 C

38.75

91.25

3.75

95.00

28.50

123.50

171.00

294.50

47.50

Total unpaid balance due upon receipt of this statement.
1*5% interest per month on unpaid balance.

342.00

H U N T AND

RUDD

ATTORNEYS ANO COUNSELLORS AT LAW
311 S O U T H S T A T E S T R E E T . S U I T E * < 4 0

SALT LAKE CITY. UTAH 6*4111
T E L E P H O N E : (QOD

S3IOOOO

Mr. Kent F i s h e r
375 West 800 North
Orem, Utah
3R

Cowley, J o l e n e
DESCRIPTION

E

BALANCE

'83

)/83
)/83
3/83
3/83
3/83
84

84057

CHARGES

BALANC

342.0C

FORWARD

T e l e . Conf. w / c l i e n t ; T e l e . Conf. w i t h
A t t y . B e s e n d o r f e r ; D r a f t N o t i c e of
Deposition.
T e l e . Conf. w / A t t y . on s e t t l e m e n t o f f e r
Payment
Conf. w / c i i e n t and A l l i s o n on p r e p a r a t i o n f o r d e p o s i t i o n - Cowley.

95.00

437.0C

28.50

465.5C
34.5C

500.00
142.50

108.00

T e l e . Conf. w / A t t y . B e s e n d o r f e r on
Deposition.

19.00

127.00

Appearance
tions .

76.00

203.00

190.00

393.00

142.50

535.50

at

Conf. w/Nancy
Ristary.

hearing

& Kent

Sanc-

Fisher

on

Preparation

84

P r e p a r a t i o n and Appearance a t
J o l e n e a n d Don C o w l e y D e p o s i t i o n . 6 1 7 . 5 0

/84

Payment

1/84

Reporter

for

for

84

-84

DISBURSE-1 PAYMENTS
MENTS

Despositions.

1153.00
500.00

Fee- Cowleys'

Depo

T e l e c o n f e r e n c e K e n t F i s h e r on care
and c o n c e r n for t h e h o r s e ;
attmer t s
38.00
to reach Attorney Besendorfer

653.0(
1,171."

518.75

1,20?.
Bi ^LANCE FORI pARD
i

IS:

T o t a l unpaid b a l a n c e due upon r e c e i p t of t h i s
l*s% i n t e r e s t o e r :?.onth on u n p a i d b a l a n c e .

statement,

H U N T AND R U D D
A T T O R N E Y S ANO C O U N S E L L O R S AT LAW
311 S O U T H STATE S T R E E T , S U I T E "4-40

SALT L A K E C I T Y . U T A H 8*111
TELEPHONE

(SOD

S3I-0099

MR KENT FISHER
375 WEST 800 NORTH
OREM UT 84057

.123LR

-

Cowley, Jolene

TE

DESCRIPTION

CHARGES

DISBURSE- PAYMENTS
MENTS

BALANCE

BALANCE FORWARD

1.209.7'

Teleconference Attorney Bersendo::fer
on care of the horse
47.50

1,257.2'

11-84

Teleconference Nancy Fisher

28.50

1,285.7'

L3-84

Letter to Attorney Besendorfer;
teleconference attorney & client

47.50

1,333.2'

Review letter from Attorney
Bersendorfer and article on
"To Geld or Not to Geld"

57.00

1,390.2'

J-84

23-84

24-84

Teleconference client; Preparati< )n
of Withdrawl of Counsel.
47 .'50

i

1,437.7

31/84

Interest

21.57

30/84

Interest

21.89

1,481.2

/31/84

Interest

22.21

1,50 3.4 2

5/84

MS:

Credit of Lawnmower, Lawn edger
and chimney caps

:

1,459.3

784.00

Total unpaid balance due upon receipt of this statement.
1%% interest per month on unpaid balance.

719.42

I2E HIE©
Hunt' '& Hudd
311'South State Street
Suite :440

S a l t Take C i t y , Utah 8^111

:cn ?,

"B < - " -

—

in - r - ie-csi-tions on J CITE 2CVLZY a n i

- _ s r ~ r e~ a_ v~. v c~er.e L O ' L C : ana ,jon
Cowley, 2 i v i l :io. CS3-4203, in the Third Dis-.rici

Criminal and or.e cop7, Jolene Co«ley
ar.d Zen Cowley . . . . . . . . . . . . . . . . .
Exhibits
TOTAL

Please r e n i t t o :

THA^TC fOU!

$516,00
2-75
$518.75

Neil 0. Cobley
P.'Q. 3QX 535
S a l t lake City, Utah" 8^110

1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT IN AND

2

FOR SALT LAKE COUNTY, STATE OF UTAH

3

*

*

*

4

ROBERT KENT FISHER,
NANCY FISHER and
5 ALLISON EGAN,
6

Plaintiffs,r

7
8
9

/

Case No. C 83 4208
REPORTER'S TRANSCRIPT
OF TRIAL

vs.
JOLENE N. COWLEY and
DON COWLEY,

Volume One

Defendants,
10
*

* *

11
12
13

This cause came on t o be heard b e f o r e the

14

HONORABLE RICHARD H. MOFFAT, one of the Judges of t h e s a i d

15

Court, on the 1 3 t h day of May, 1 9 8 7 , commencing a t t h e hour

16

of 10:00 a.m. , when and where t h e f o l l o w i n g p r o c e e d i n g s were

17

had*

18

19

APP.BA.
For the Plaintiff Si

21

23

MR* CHARLES WLSLEY HANNA

Attorney at Law
36 South State, #2000
Salt Lake City, Utah

20

22

ftANCLS

For the

Defendants:

MR. MARK A, BESL11DORFER

Attorney at Law
7355 South 900 East
Hidvale, Utah

24

25

HAL M. WALTON
Registered Professional Reporter

1

A

I sure have,

2

Q

Can you tell me what, expenses you've incurred to

3
4

have the horse trained?
A

I have a sheet there, on where I was sitting.

5

$7,950, total, and thatfs combined between Rickfox'd,

6

Sorenson and Melville.

7

Q

As a consequence of what you perceived, did you

8

believe that Jolene Cowley performed the contract that you

9

have with her?

10

A

No.

11

Q

Do you believe that that contract included giving

12

1 don't.

lessons as well as riding lessons?

13

A

I donft believe it, jio.

14

Q

Training the horse?

15

A

That's correct.

1*

Q

As a result of what you perceived as not keeping

" J the terras of that contract, did you start this lawsuit?
IS

A

Yes.

19

Q

You hire an attorney, to do that?

20

A

Yes.

21

Q

I111 show you what I've marked as Plaintiffs1

22
2

3

24
25

Exhibit No. 11.
A

Can you tell me what that is?

This is my statement from Mr. Rudd in thi3

endeavor.
Q

Does it reflect the attorney's fees that youfve

255

1

been charged by Mr. Rudd up until the time he withdrew as

2

your counsel?

3

A

It does.

4

Q

Have you paid those fees?

5

A

You bet.
MR. HANNA: Move for the admission of Plaintiffs1

6
7

That's correct.

Exhibit No. 11.

8

MR. BESENDORFER:

9

THE COURT:

It will be admitted.

10

MR. HAHNA:

Your Honor, I have no further questions

11

of this witness at this time.

12
13

No objection, your Honor.

THE COURT: Let's take a break and give Hal a
chance to cool his fingers down. We'll take ten minutes.

14

(Whereupon, the recess was taken.)

15

THE COURT:

16

You may proceed.
CROGS-EXRMIHATIOn

17 BY MR. BESENDORFER:
18

Q

19

in person?

20

A

I don't know the exact date.

Q

And where did that occur, and what transpired at

21
22
23

iir. Fisher, when did,you first meet Jolene Cowley

It was in May of

'82.

that meeting?

24

A

V7e were at a Mexican restaurant out by the Fashion

25

Place Mall.

I can f t think of the name of the Jfexican

25C

*
2

matter.

At the ti*UG he t e s t i f i e d ,

he vas shown this

letter,

I identified i t and testified concerning i t s contents,

3

TILL,

4

COURT:

I recall t h a t .

Oil. hLulilVOiiTLMiiz

5

I

^

!

And any objection to 7

I7o o b j e c t i o n ,

your

Honor.

THL COURT:

7 w i l l b e jLeceived.

tlR. HAHHA:

Finally, then, your Honor, I would

^

like to offer a yroffer

8

have been incurred by rlr. Fisher with the law firm of Brown,

9

Linith & Hanna.

10
"

as co the attorney's fees that

The matter was previously worked upon by

Mr. Rudd; and his attorney's fees have already been entered
I in as an exhibit and been accepted by this Court.

z\nd if

12

called upon to testify, I would indicate to the Court that

13

in the time that I have been working on this matter which

14

goes back to at least June of 19135, that the law firm had

'5

incurred and billed to Ilr. Fisher's attorneys, fees in the

16

amount of $4,922.14.

17

TIIL COURT:

That's

I1R. IIANI7A:

From J u n e , o f 193 6

villi COURT:

The p r e s e n t

20

III;. HAIIITA;

Through t h e p r e s e n t .

2

TIIII COURT:

Okay.

IIR. IIAI7NA:

Rudd's ^ u t u r n e y ' s

19

J

I

* I

23

I Plaintiffs 1

24

I

25

4,222.14,

when?
through--

date?

Vou s a i d R u d d ,

earlier*

fees previously a s

Exhibit No. 11.

Till! COURT:

I t h i n k 1 h a v e t h a t one.

I»H. IIAHiCA:

1 believe

i n ^urinary,

L e t me l o o k .

t h e y show

that

1

Mr. Fisher was charged $2,803.42.

2

M r . Fisher's testimony that he has paid those in full.

3

THE COURT;

*

And I believe it was

Three pages, 4-9-14.

About 21, if

those payment schedules are right.

5

MR. HANNA:

6

The next page, sorry, your Honor.

you have one additional page?

7
8

THE COURT:

I have three.

VJell, I have four.

MR. HANNA:

Fourth page is the costs of

A

letter.

* I
10

depositions that were evidently paid for directly by

H

Mr. Fisher.

12

Do

THE COURT:

5-18-75.. There is 400 on the first

'3

p a g e if y ° u follow the bills, and a thousand on the next

1*

page, that's 1,400, and 784 would make it two eighteen four.

I5

MR. HANNA:

lfi

THE COURT: . So, it's 2,184 plus the costs?

17

MR. HANNA:

That is correct.

18

THE COURT:

Okay.

19

MR. HANNA:

Your Honor, at this time, the

20

*1
22

If you add to that §518.75.

Thank you.

plaintiff would rest.
THE COURT:

Very well.

Does your proffer of the

billings to your client include the costs since June of '86?

23

MR. HANNA:

They do not, your Honor.

24

THE COURT:

Have there been any out-of-pocket

2

*

costs that would be chargeable costs?

326

1

24R. HAHNA:

There are none.

2

THE COURT:

Thank you.

3

Mr. Besendorfer, you may proceed.

4

MR. BliSiSNDOBTER*

Very well.

If it's appropriate, at the

5

conclusion of the plaintiffs' case, I would like to make a

6

motion to dismiss, your Honor, and argue that briefly

7

before the Court, if I way.

8

THL COURT:

9

m.

You may.

BilbEKDOKFLIl;

It's extremely difficult to

10

recall what happened a year-and-a-half ago for myself and

11

I'm sure the Court has taken extensive notes on that, and

12

has reviewed those before*today.

13

Your Honor, basically, the plaintiffs' case allege,

14

a breach of an agreement that they entered into; and they've

15

gotten into some areas beyond the actual contract that,

16

well, I believe it's Exhibit 1, the limited purchase

17

agreement that has been admitted and is before the Court.

'8

And I would just like to point out several things about that

19

Much of the plaintiffs' case, your Honor,

20

revolved around the lessons that were supposedly to be

21

given to Allison and whether or not they were appropriate.

22

There was some testimony, as I recall, that these lessons

23

were the main reason for entering into this contract and

24

revolve around these lessons.

25

issue of the fact that these were extremely important and

And plaintiffs made a large

327
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CERTIFICATE OF REPORTER

2
3 | STATE OF UTAH

)
S3.

4 | COUNTY OF SALT LAKE

)

5
6 1

I, HAL M. WALTON, an. Official Court Reporter for

7

the District Court of the Third Judicial District, State of

8

Utah, do hereby certify that I reported stenographically the

9

proceedings had and testimony taken in this matter, and that

10

the foregoing is a true and correct transcription of said

11 | proceedings, according to my original Stenotype notes.
12 .
13 |
DATED this ff,M. day of February, 1989.
14
15
16
17 |

P^^TK
S
HAL M. WALTON ''

18 |

Official Court Reporter

19
20
21
22
23
24
25
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FILED IN CLERK'S OFFICE
Salt Late County Utah

NOV 16 1988
H. Dixon Hmdley, CJerk 3rd Dist. Court

By

K

C/yr/rf7yv/jA
~

*y Oerk

IN THE DISTKECT CCURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT IAKE COUNTY, STATE OF UTAH
ROBERT KENT FISHER, et al
MINUTE ENTRY

Plaintiff,
vs,
JOLENE COWLEY and DON COWLEY,

CIVIL NO. 83-4208

Defendant,

The Court having taken the above entitled matter under advisement after
trial and final argument and being fully advised in the premises now makes
and enters this its
DECISION
Judgment is rendered in favor of the plaintiffs and against the
defendants Jolene Cowley and Don Cowley based upon the first cause of
action. The Court in that regard specifically finds that the defendants
breached the contract and the Court further finds that the contract included
not only the written contract for the purchase of a half interest in the
horse but also the on going and continued contracts for training of the
horse and for teaching of riding lessons to Allison Egan. The Courts finds
specifically that the horse Abu Khalib was not worth the price for which it
was sold, that is, $8,000 for the total value and $4,000 for one half
interest. The Court further finds that the riding lessons were virtually a

(2)

sham and that the care and training of the horse fran the time the one half
interest was paid for through the time that the Fishers took the horse was
also a breach of the contract. The Court further finds that the taking of
the horse by the Fishers was justified under the circumstances by reason of
the conditions that existed at the stables at the time and by reason of
their inability to obtain performance of the contract even though they had
made repeated attempts to do so through contacts with the defendant Jolene
Cowley. The Court further finds that the defendant Don Cowley was
represented herein and throughout this trial by counsel, even though he was
not present in person. As to him, having been served with process, the
judgment herein is rendered against both Jolene Cowley and Don Cowley
jointly and severally. The Court further finds that while certain
statements made by the defendant Jolene Cowley were false at the time made
there is same difficulty by the Court in finding that intention to defraud
was present at that time. While the Court in no way condones what was done
in this case, it nevertheless can not say that the statements by the
defendant Jolene Cowley were on their face fraudulent at the time made and
further more has some degree of difficulty in finding that the proof herein
as to each element of fraud has been specific enough to allow the Court to
enter a fraud finding. However, the Court does find that the plaintiffs
have been damaged by the breach herein in the sum of $4,000 (this does not
include any amount for training the horse, its maintenance etc. because of
the disposition of the horse as set forth hereafter) and the Court further
orders a partition of the interests of the parties in the horse Abu Khalib
and finds that the value of Khalib at the time of the sale was, and at the

n

:

(3)

present time is $3,000. The plaintiffs are entitled to give credit of
$1500 on the judgment awarded herein against the one half interest in the
horse that has been partitioned to the defendants if they so choose and thus
retain the horse. If that is not the desire of the plaintiffs then the
horse may be sold, any amount received thereon applied first to plaintiffs
half interest in the horse, next to plaintiffs' judgment, next to defendants
half interest in the horse and the balance, if any, divided equally. The
plaintiffs are awarded their costs incurred herein and pursuant to the terms
of the agreement between the parties their attorney's fees incurred as set
forth on Exhibit P-ll plus $4922 as proffered by Mr. Hanna. Costs may be
proved by a cost bill and the defendant shall have five days thereafter in
which to object. Counsel for the plaintiff will prepare Findings of Fact,
Conclusions of Law and the Judgment herein.
Dated this / y

day of November, 1988.

ATTEST
H. DIXON HiNDUEY
CLERK
Cfcputy Clerk

MAILING CERTIFICATE
I certify that a true and correct, postage prepaid, copy of the
foregoing Minute Entry was mailed to:
Charles W. Hanna
ERCWN, SMTIH & HANNA
City Centre I
175 East 400 South, Suite 401
Salt Lake City, Utah 84111
Mark A. Besendorfer
7355 So. 9th East
Midvale, Utah 84047

K CJA7)\l f Cc^

f

V
FILED IN

CLERK

'SOFFICE
JQtLah«Co,ontv

Charles W. Hanna (1326)
BROWN, SMITH & HANNA, P.C.
Attorneys for Plaintiffs
City Centre I, Suite 401
175 East 400 South
Salt Lake City, Utah 84111
Telephone: (801) 355-5656
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH
ROBERT KENT FISHER, et al.,

JUDGMENT

Plaintiffs,
v.
JOLENE COWLEY and DON COWLEY,

Civil No. 83-4208

Defendants.
The above-entitled matter having come before the Court
for a full trial and the plaintiffs having been represented by
their attorney, Charles W. Hanna of BROWN, SMITH & HANNA, and the
defendants having been represented by their attorney, Mark A.
Besendorfer, and the Court having taken the matter under
advisement after trial and final argument and being fully advised
in the premises and for good cause having been shown:
WHEREFORE, by virtue of the law and by reason of the
premises aforesaid,
IT IS ORDERED, ADJUDGED AND DECREED that the plaintiffs
do recover from defendants the sum of $4,000.00 together with
$7,725.45 attorneys fees and $93.75 court costs.
The interests of the parties in the horse Abu Khalib
are hereby partitioned and the Court finds that the value of Abu
-1-

V_^ \

ij

\.l

v^ T*rf

Khalib at the present is $3,000.00.

Plaintiffs are entitled to

give credit of $1,500.00 on the judgment awarded herein against
the one-half (1/2) interest in the horse that has been
partitioned to defendants, if they so choose, and thus retain the
horse.

If that is not the desire of the plaintiffs, then the

horse may be sold, any amount received thereon be applied first
to the plaintiffs' one-half (1/2) interest in the horse, next to
the plaintiffs' judgment, next to the defendants' one-half (1/2)
interest in the horse, and the balance, if any, equally divided.
JUDGMENT rendered this

£Jj) day of December, 1988.

Attest my hand as Clerk and the seal of said Court this
day pf December, 1988.

Clerk
Deputy Clerk

)URT:

judgcowl.fi#
Deputy Clerk

-2-

-' r ", /"

MAILING CERTIFICATE
I hereby declare that I caused to be mailed, postage
prepaid, first class, a true and correct copy of the foregoing
Judgment, in Civil No. 83-4208, this H]j\_y day of December, 1988,
to:
Mark A. Besendorfer
7355 South 900 East
Midvale, UT 84047

-3-

,: •-*-'<

....A
f

Charles W. Hanna (1326)
BROWN, SMITH & HANNA, P.C.
Attorneys for Plaintiffs
City Centre I, Suite 401
175 East 400 South
Salt Lake City, Utah 84111
Telephone: (801) 355-5656

°

Cou

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,

^

Utah

Derki

^ OBI

STATE OF UTAH
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

ROBERT KENT FISHER, et al.,
Plaintiffs,

JOLENE COWLEY and DON COWLEY,

Civil No. 83-4208

Defendants.
The above-entitled matter having come before the Court
on a full trial, plaintiffs having been represented by their
counsel, Charles W." Hanna of BROWN, SMITH & HANNA, and defendants
having been represented by their counsel, Mark A. Besendorfer,
and the Court having taken the matter under advisement after
trial and final argument and being fully advised in the premises,
now enters the following Findings of Fact and Conclusions of Law:
FINDINGS OF FACT
1.

The contract between the parties included not only

the written contract for the purchase of a one-half (1/2)
interest in the horse, but also, the ongoing and continued
contracts for the training of the horse and the teaching of
riding lessons to Allison Egan.
2.

The horse, Abu Khalib, that was sold to the
-1-

plaintiffs by defendants was not worth the price for which it was
sold, that is, $8,000.00 for the total horse and $4,000.00 for
one-half (1/2) interest.

The Court finds that the value of the

horse, Abu Khalib, at the time of sale was, and at the present
time is, $3,000.00.
3.

The Court finds that the riding lessons provided to

Allison Egan by defendant, JOLENE COWLEY, were virtually a sham
and constituted a breach of the contract.
4.

The Court finds that defendants, DON COWLEY and

JOLENE COWLEY, failed to train the horse as required by the
contract between the Cowleys and the Fishers.
5.

The Court finds that the taking of the horse by

Kent Fisher was justified under the circumstances by reason of
the unsanitary and unhealthy conditions that existed at the
stables where the horse was being kept at that time and also by
reason of the Fishers inability to obtain the Cowleys performance
of the contract even though they had made repeated attempts
through contacts with defendant, JOLENE COWLEY.
6.

The Court finds that defendant, DON COWLEY, was

represented throughout this trial by counsel, even though he was
not present in person.
7.

The Court finds that although certain statements

made by the defendant, JOLENE COWLEY, were false at the time they
were made, that the plaintiffs have not shown that the
misrepresentations of Jolene Cowley were made with an intention
to defraud.
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8.

The Court finds that the plaintiffs have been

damaged by the breach of the contract by Don and Jolene Cowley in
the amount of $4,000.00*
9.

The Court finds that the plaintiffs are entitled to

their attorneys fees expended in this matter and that a fair and
reasonable attorneys fee for the work performed by Hunt & Rudd is
$2,803.42 and that a fair and reasonable attorneys fee for the
work performed by the law firm of Brown, Smith & Hanna is
$4,922.00 for a total award of attorneys fees of $7,725.42.
CONCLUSIONS OF LAW
1.

The contract between the plaintiffs, FISHERS, and

defendants, DON COWLEY and JOLENE COWLEY, included not only the
written contract for the purchase of a one-half (1/2) interest in
the horse, but also, the ongoing and continued contracts for
training of the horse and for teaching of riding lessons to
Allison Egan.
2.

Defendants, DON COWLEY and JOLENE COWLEY, breached

the contract with the Fishers by their failure to provide
substantive riding lessons to Allison Egan, the failure of Don
and Jolene Cowley to properly train the horse, and by the poor
conditions in which the horse was kept.
3.

Although some of the statements made by defendant,

JOLENE COWLEY, to the Fishers were false at the time that they
were made, the plaintiffs have failed to establish each of the
required elements of fraud and specifically, the plaintiffs have
failed to establish that Jolene Cowley had an intent to defraud
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at the time that the misrepresentations were made to the Fishers,
4.

The plaintiffs, FISHERS, are entitled to an award

of their attorneys fees for breach of contract.
DATED this

/£

day of December, 1988

findcowl.fi#
Deputy Clerk
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